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Medicare Program; FY 2016 Hospice
Wage Index and Payment Rate Update

and Hospice Quality Reporting
Requirements

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
update the hospice payment rates and
the wage index for fiscal year (FY) 2016,
including implementing the last year of
the phase-out of the wage index budget
neutrality adjustment factor (BNAF).
This proposed rule also discusses recent
hospice payment reform research and
analyses and proposes to differentiate
payments for routine home care (RHC)
based on the beneficiary’s length of stay
and to implement a service intensity
add-on (SIA) payment for services
provided in the last 7 days of a
beneficiary’s life, if certain criteria are
met. In addition, this rule would
implement changes to the aggregate cap
calculation mandated by the Improving
Medicare Post-Acute Care
Transformation Act of 2014 (IMPACT
Act), align the cap accounting year for
both the inpatient cap and the hospice
aggregate cap with the federal fiscal year
starting in FY 2017, make changes to the
hospice quality reporting program, and
would include a clarification regarding
diagnosis reporting on the hospice
claim.

DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on June 29, 2015.
ADDRESSES: In commenting, please refer
to file code CMS-1629-P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address ONLY:

Centers for Medicare & Medicaid

Services, Department of Health and

Human Services, Attention: CMS—
1629-P, P.O. Box 8010, Baltimore,
MD 21244-8010.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address ONLY:

Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Attention: CMS—
1629-P, Mail Stop C4-26-05, 7500
Security Boulevard, Baltimore, MD
21244-1850.

4. By hand or courier. Alternatively,
you may deliver (by hand or courier)
your written comments ONLY to the
following addresses prior to the close of
the comment period:

a. For delivery in Washington, DC—
Centers for Medicare & Medicaid

Services, Department of Health and

Human Services, Room 445—G, Hubert

H. Humphrey Building, 200

Independence Avenue SW.,

Washington, DC 20201.

(Because access to the interior of the
Hubert H. Humphrey Building is not
readily available to persons without
Federal government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)
b. For delivery in Baltimore, MD—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, 7500 Security
Boulevard, Baltimore, MD 21244—
1850.

If you intend to deliver your comments
to the Baltimore address, call telephone
number (410) 786—9994 in advance to
schedule your arrival with one of our
staff members.

Comments erroneously mailed to the
addresses indicated as appropriate for
hand or courier delivery may be delayed
and received after the comment period.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:
Debra Dean-Whittaker, (410) 786—0848
for questions regarding the CAHPS®
Hospice Survey. Michelle Brazil, (410)
786—1648 for questions regarding the
hospice quality reporting program. For
general questions about hospice
payment policy please send your
inquiry via email to: hospicepolicy@
cms.hhs.gov.

SUPPLEMENTARY INFORMATION:

Wage index addenda will be available
only through the internet on the CMS
Web site at: (http://www.cms.gov/
Medicare/Medicare-Fee-for-Service-
Payment/Hospice/index.html.)

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://
www.regulations.gov. Follow the search
instructions on that Web site to view
public comments.

Comments received timely will also
be available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 1-800-743-3951.
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Acronyms

Because of the many terms to which
we refer by acronym in this proposed
rule, we are listing the acronyms used
and their corresponding meanings in
alphabetical order below:

APU Annual Payment Update
ASPE Assistant Secretary of Planning and

Evaluation
BBA Balanced Budget Act of 1997
BETOS Berenson-Eggers Types of Service
BIPA Benefits Improvement and Protection

Act of 2000
BNAF Budget Neutrality Adjustment Factor
BLS Bureau of Labor Statistics
CAHPS® Consumer Assessment of

Healthcare Providers and Systems
CBSA Core-Based Statistical Area
CCN CMS Certification Number
CCW Chronic Conditions Data Warehouse
CFR Code of Federal Regulations
CHC Continuous Home Care
CHF Congestive Heart Failure
CMS Centers for Medicare & Medicaid

Services
COPD Chronic Obstructive Pulmonary

Disease
CoPs Conditions of Participation
CPI Center for Program Integrity
CPI-U Consumer Price Index-Urban

Consumers
CR Change Request
CVA Cerebral Vascular Accident
CWF Common Working File
CY Calendar Year
DME Durable Medical Equipment
DRG Diagnostic Related Group
ER Emergency Room
FEHC Family Evaluation of Hospice Care
FR Federal Register
FY Fiscal Year
GAO Government Accountability Office
GIP General Inpatient Care

HCFA Healthcare Financing Administration

HHS Health and Human Services

HIPPA Health Insurance Portability and
Accountability Act

HIS Hospice Item Set

HQRP Hospice Quality Reporting Program

TIACS Individuals Authorized Access to
CMS Computer Services

ICD-9-CM International Classification of
Diseases, Ninth Revision, Clinical
Modification

ICD-10-CM International Classification of
Diseases, Tenth Revision, Clinical
Modification

ICR Information Collection Requirement

IDG Interdisciplinary Group

IMPACT Act Improving Medicare Post-
Acute Care Transformation Act of 2014

IOM Institute of Medicine

IPPS Inpatient Prospective Payment System

IRC Inpatient Respite Care

LCD Local Coverage Determination

MAC Medicare Administrative Contractor

MAP Measure Applications Partnership

MedPAC Medicare Payment Advisory
Commission

MFP Multifactor Productivity

MSA Metropolitan Statistical Area

MSS Medical Social Services

NHPCO National Hospice and Palliative
Care Organization

NF Long Term Care Nursing Facility

NOE Notice of Election

NOTR Notice of Termination/Revocation

NP Nurse Practitioner

NPI National Provider Identifier

NQF National Quality Forum

OIG Office of the Inspector General

OACT Office of the Actuary

OMB Office of Management and Budget

PRRB Provider Reimbursement Review
Board

PS&R Provider Statistical and
Reimbursement Report

Pub. L. Public Law

QAPI Quality Assessment and Performance
Improvement

RHC Routine Home Care

RN Registered Nurse

SBA Small Business Administration

SEC Securities and Exchange Commission

SIA  Service Intensity Add-on

SNF Skilled Nursing Facility

TEFRA Tax Equity and Fiscal
Responsibility Act of 1982

TEP Technical Expert Panel

UHDDS Uniform Hospital Discharge Data
Set

U.S.C. United States Code

I. Executive Summary for This
Proposed Rule

A. Purpose

This rule proposes updates to the
payment rates for hospices for fiscal
year (FY) 2016, as required under
section 1814(i) of the Social Security
Act (the Act) and reflects the final year
of the 7-year Budget Neutrality
Adjustment Factor (BNAF) phase-out
finalized in the FY 2010 Hospice Wage
Index final rule (74 FR 39407). Our
proposed update to payment rates for
hospices also includes a proposal to



25834

Federal Register/Vol. 80, No. 86/Tuesday, May 5, 2015/Proposed Rules

change the hospice wage index by
incorporating the new Office of
Management and Budget (OMB) core-
based statistical area (CBSA) definitions,
changes to the aggregate cap calculation
required by section 1814(i)(2)(B)(ii) of
the Act, and includes a proposal to align
the cap accounting year for both the
inpatient cap and the hospice aggregate
cap with the federal fiscal year starting
in FY 2017. In addition, in accordance
with section 1814(i)(6)(D)(i) of the Act,
this rule proposes to create two different
payment rates for routine home care
(RHC) that would result in a higher base
payment rate for the first 60 days of
hospice care and a reduced base
payment rate days 61 or over of hospice
care. Also, in accordance with section
1814(i)(6)(d)(i) of the Act, this rule
proposes a service intensity add-on
(SIA) payment that would result in an
add-on payment equal to the
Continuous Home Care (CHC) hourly
payment rate multiplied by the amount
of direct patient care provided by a
registered nurse (RN) or social worker
provided during the last 7 days of a
beneficiary’s life, if certain criteria are
met. In addition, section 3004(c) of the
Affordable Care Act established a
quality reporting program for hospices.
In accordance with section 1814(i)(5)(A)
of the Act, starting in FY 2014, hospices
that have failed to meet quality
reporting requirements receive a 2
percentage point reduction to their
payment update percentage. Although
this proposed rule does not propose
new quality measures, it provides
updates on the hospice quality reporting
program. Finally, this proposed rule
includes a clarification regarding
diagnosis reporting on the hospice claim
form.

B. Summary of the Major Provisions

Section III.A of this proposed rule
provides an update on hospice payment
reform research and analysis. As a result
of the hospice payment reform research
and analysis conducted over the past
several years, some of which is
described in section IIL.A of this
proposed rule and in various technical
reports available on the CMS Hospice
Center Web page (http://www.cms.gov/
Center/Provider-Type/Hospice-
Center.html). Section III.B proposes to
create two different payment rates for
RHC that would result in a higher base
payment rate for the first 60 days of
hospice care and a reduced base
payment rate for days 61 or over of
hospice care. Section III.B also proposes
SIA payment, in addition to the per
diem rate for the RHC level of care, that
would result in an add-on payment
equal to the CHC hourly payment rate

multiplied by the amount of direct
patient care provided by a RN or social
worker that occurred during the last 7
days of a beneficiary’s life, if certain
criteria were met.

In section III.C.1 of this rule, we
propose to update the hospice wage
index using a 50/50 blend of the
existing CBSA designations and the new
CBSA designations outlined in a
February 28, 2013, OMB bulletin.
Section III.C.2 of this rule implements
year 7 of the 7-year BNAF phase-out
finalized in the FY 2010 Hospice Wage
Index final rule (74 FR 39407). In
section III.C.3, we propose to update the
hospice payment rates for FY 2016 by
1.8 percent. Section III.C.4 would
implement changes mandated by the
Improving Medicare Post-Acute Care
Transformation Act of 2014 (IMPACT
Act), in which the aggregate cap for
accounting years that end after
September 30, 2016 and before October
1, 2025, would be updated by the
hospice payment update rather than
using the CPI-U. Specifically, the 2016
cap year, starting on November 1, 2015
and ending on October 31, 2016, would
be updated by the FY 2016 percentage
update for hospice care. In addition, in
section IIL.D, we are proposing to align
the cap accounting year for both the
inpatient cap and the hospice aggregate
cap with the fiscal year for FY 2017 and
later. We believe that this would allow
for the timely implementation of the
IMPACT Act changes while better
aligning the cap accounting year with
the timeframe described in the IMPACT
Act.

In section IILE of this rule, we discuss
updates to the hospice quality reporting
program, including participation
requirements for current year (CY) 2015
regarding the Consumer Assessment of
Healthcare Providers and Systems
(CAHPS®) Hospice Survey, and remind
the hospice industry that last year we
set the July 1, 2014 implementation date
for the Hospice Item Set (HIS) and the
January 1, 2015 implementation date for
the CAHPS® Hospice Survey. More than
seven new quality measures will be
derived from these tools; therefore, no
new measures were proposed this year.
Also, Section IILE of this rule will make
changes related to the reconsideration
process, extraordinary circumstance
extensions or exemptions, hospice
quality reporting program (HQRP)
eligibility requirements for newly
certified hospices and new data
submission timeliness requirements and
compliance thresholds. Finally, in
Section IIL.F, we clarify that hospices
must report all diagnoses of the
beneficiary on the hospice claim as a
part of the ongoing data collection

efforts for possible future hospice
refinements. We believe that reporting
of all diagnoses on the hospice claim
aligns with current coding guidelines as
well as admission requirements for
hospice certifications.

C. Summary of Impacts

TABLE 1—IMPACT SUMMARY TABLE

Provision
description Transfers

FY 2016 Hos- | The overall economic impact
pice Wage of this proposed rule is es-
Index and timated to be $200 million
Payment in increased payments to
Rate Update. hospices during FY 2016.

II. Background
A. Hospice Care

Hospice care is an approach to
treatment that recognizes that the
impending death of an individual
warrants a change in the focus from
curative care to palliative care for relief
of pain and for symptom management.
The goal of hospice care is to help
terminally ill individuals continue life
with minimal disruption to normal
activities while remaining primarily in
the home environment. A hospice uses
an interdisciplinary approach to deliver
medical, nursing, social, psychological,
emotional, and spiritual services
through use of a broad spectrum of
professionals and other caregivers, with
the goal of making the individual as
physically and emotionally comfortable
as possible. Hospice is compassionate
patient and family-centered care for
those who are terminally ill. It is a
comprehensive, holistic approach to
treatment that recognizes that the
impending death of an individual
necessitates a change from curative to
palliative care.

Medicare regulations define
“palliative care” as “‘patient and family-
centered care that optimizes quality of
life by anticipating, preventing, and
treating suffering. Palliative care
throughout the continuum of illness
involves addressing physical,
intellectual, emotional, social, and
spiritual needs and to facilitate patient
autonomy, access to information, and
choice.” (42 CFR 418.3) Palliative care
is at the core of hospice philosophy and
care practices, and is a critical
component of the Medicare hospice
benefit. See also Hospice Conditions of
Participation final rule (73 FR 32088)
(2008). The goal of palliative care in
hospice is to improve the quality of life
of individuals, and their families, facing
the issues associated with a life-
threatening illness through the
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prevention and relief of suffering by
means of early identification,
assessment and treatment of pain and
other issues. This is achieved by the
hospice interdisciplinary team working
with the patient and family to develop
a comprehensive care plan focused on
coordinating care services, reducing
unnecessary diagnostics or ineffective
therapies, and offering ongoing
conversations with individuals and
their families about changes in their
condition. It is expected that this
comprehensive care plan will shift over
time to meet the changing needs of the
patient and family as the individual
approaches the end of life.

Medicare hospice care is palliative
care for individuals with a prognosis of
living 6 months or less if the terminal
illness runs its normal course. When an
individual is terminally ill, many health
problems are brought on by underlying
condition(s), as bodily systems are
interdependent. In the June 5, 2008
Hospice Conditions of Participation
final rule (73 FR 32088), we stated that
“the medical director must consider the
primary terminal condition, related
diagnoses, current subjective and
objective medical findings, current
medication and treatment orders, and
information about unrelated conditions
when considering the initial
certification of the terminal illness.” As
referenced in our regulations at
§418.22(b)(1), to be eligible for
Medicare hospice services, the patient’s
attending physician (if any) and the
hospice medical director must certify
that the individual is “terminally ill,” as
defined in section 1861(dd)(3)(A) of the
Social Security Act (the Act) and our
regulations at § 418.3 that is, the
individual’s prognosis is for a life
expectancy of 6 months or less if the
terminal illness runs its normal course.
The certification of terminal illness
must include a brief narrative
explanation of the clinical findings that
supports a life expectancy of 6 months
or less as part of the certification and
recertification forms, as set out at
§418.22(b)(3).

The goal of hospice care is to make
the hospice patient as physically and
emotionally comfortable as possible,
with minimal disruption to normal
activities, while remaining primarily in
the home environment. Hospice care
uses an interdisciplinary approach to
deliver medical, nursing, social,
psychological, emotional, and spiritual
services through the use of a broad
spectrum of professional and other
caregivers and volunteers. While the
goal of hospice care is to allow for the
individual to remain in his or her home
environment, circumstances during the

end-of-life may necessitate short-term
inpatient admission to a hospital,
skilled nursing facility (SNF), or hospice
facility for procedures necessary for
pain control or acute or chronic
symptom management that cannot be
managed in any other setting. These
acute hospice care services are to ensure
that any new or worsening symptoms
are intensively addressed so that the
individual can return to his or her home
environment at a home level of care.
Short-term, intermittent, inpatient
respite services are also available to the
family of the hospice patient when
needed to relieve the family or other
caregivers. Additionally, an individual
can receive continuous home care
during a period of crisis in which an
individual requires primarily
continuous nursing care to achieve
palliation or management of acute
medical symptoms so that the
individual can remain at home.
Continuous home care may be covered
on a continuous basis for as much as 24
hours a day, and these periods must be
predominantly nursing care in
accordance with our regulations at
§418.204. A minimum of 8 hours of
nursing, or nursing and aide, care must
be furnished on a particular day to
qualify for the continuous home care
rate (§418.302(e)(4)).

Hospices are expected to comply with
all civil rights laws, including the
provision of auxiliary aids and services
to ensure effective communication with
patients or patient care representatives
with disabilities consistent with Section
504 of the Rehabilitation Act of 1973
and the Americans with Disabilities Act,
and to provide language access for such
persons who are limited in English
proficiency, consistent with Title VI of
the Civil Rights Act of 1964. Further
information about these requirements
may be found at http://www.hhs.gov/
ocr/civilrights.

B. History of the Medicare Hospice
Benefit

Before the creation of the Medicare
hospice benefit, hospice programs were
originally operated by volunteers who
cared for the dying. During the early
development stages of the Medicare
hospice benefit, hospice advocates were
clear that they wanted a Medicare
benefit that provided all-inclusive care
for terminally-ill individuals, provided
pain relief and symptom management,
and offered the opportunity to die with
dignity in the comfort of one’s home
rather than in an institutional setting.?

1Gonnor, Stephen. (2007). Development of
Hospice and Palliative Care in the United States.
OMEGA. 56(1), p89-99.

As stated in the August 22, 1983
proposed rule entitled “Medicare
Program; Hospice Care” (48 FR 38146),
“the hospice experience in the United
States has placed emphasis on home
care. It offers physician services,
specialized nursing services, and other
forms of care in the home to enable the
terminally ill individual to remain at
home in the company of family and
friends as long as possible.” The
concept of a patient “‘electing” the
hospice benefit and being certified as
terminally ill were two key components
of the legislation responsible for the
creation of the Medicare Hospice
Benefit (section 122 of the Tax Equity
and Fiscal Responsibility Act of 1982
(TEFRA), (Pub. L. 97—-248)). Section 122
of TEFRA created the Medicare Hospice
benefit, which was implemented on
November 1, 1983. Under sections
1812(d) and 1861(dd) of the Act,
codified at 42 U.S.C. 1395d(d) and
1395x(dd), we provide coverage of
hospice care for terminally ill Medicare
beneficiaries who elect to receive care
from a Medicare-certified hospice. Our
regulations at § 418.54(c) stipulate that
the comprehensive hospice assessment
must identify the patient’s physical,
psychosocial, emotional, and spiritual
needs related to the terminal illness and
related conditions, and address those
needs in order to promote the hospice
patient’s well-being, comfort, and
dignity throughout the dying process.
The comprehensive assessment must
take into consideration the following
factors: The nature and condition
causing admission (including the
presence or lack of objective data and
subjective complaints); complications
and risk factors that affect care
planning; functional status; imminence
of death; and severity of symptoms
(§418.54(c)). The Medicare hospice
benefit requires the hospice to cover all
reasonable and necessary palliative care
related to the terminal prognosis, as
described in the patient’s plan of care.
The December 16, 1983 Hospice final
rule (48 FR 56008) requires hospices to
cover care for interventions to manage
pain and symptoms. Additionally, the
hospice Conditions of Participation
(CoP) at §418.56(c) require that the
hospice must provide all reasonable and
necessary services for the palliation and
management of the terminal illness,
related conditions and interventions to
manage pain and symptoms. Therapy
and interventions must be assessed and
managed in terms of providing
palliation and comfort without undue
symptom burden for the hospice patient
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or family.2 In the December 16, 1983
Hospice final rule (48 FR 56010 through
56011), regarding what is related versus
unrelated to the terminal illness, we
stated: “. . .we believe that the unique
physical condition of each terminally ill
individual makes it necessary for these
decisions to be made on a case-by-case
basis. It is our general view that
hospices are required to provide
virtually all the care that is needed by
terminally ill patients.” Therefore,
unless there is clear evidence that a
condition is unrelated to the terminal
prognosis; all conditions are considered
to be related to the terminal illness. It

is also the responsibility of the hospice
physician to document why a patient’s
medical needs will be unrelated to the
terminal prognosis.

As stated in the December 16,1983
Hospice final rule, the fundamental
premise upon which the hospice benefit
was designed was the “revocation” of
traditional curative care and the
“election” of hospice care for end-of-life
symptom management and
maximization of quality of life (48 FR
56008). After electing hospice care, the
patient typically returns to the home
from an institutionalized setting or
remains in the home, to be surrounded
by family and friends, and to prepare
emotionally and spiritually for death
while receiving expert symptom
management and other supportive
services. Election of hospice care also
includes waiving the right to Medicare
payment for curative treatment for the
terminal prognosis, and instead
receiving palliative care to manage pain
or symptoms.

The benefit was originally designed to
cover hospice care for a finite period of
time that roughly corresponded to a life
expectancy of 6 months or less. Initially,
beneficiaries could receive three
election periods: Two 90-day periods
and one 30-day period. Currently,
Medicare beneficiaries can elect hospice
care for two 90-day periods and an
unlimited number of subsequent 60-day
periods; however, the expectation
remains that beneficiaries have a life
expectancy of 6 months or less if the
terminal illness runs its normal course.

C. Services Covered by the Medicare
Hospice Benefit

One requirement for coverage under
the Medicare Hospice benefit is that
hospice services must be reasonable and
necessary for the palliation and
management of the terminal illness and
related conditions. Section 1861(dd)(1)

2Paolini, DO, Charlotte. (2001). Symptoms
Management at End of Life. JAOA. 101(10). p609—
615.

of the Act establishes the services that
are to be rendered by a Medicare
certified hospice program. These
covered services include: Nursing care;
physical therapy; occupational therapy;
speech-language pathology therapy;
medical social services; home health
aide services (now called hospice aide
services); physician services;
homemaker services; medical supplies
(including drugs and biologics); medical
appliances; counseling services
(including dietary counseling); short-
term inpatient care (including both
respite care and procedures necessary
for pain control and acute or chronic
symptom management) in a hospital,
nursing facility, or hospice inpatient
facility; continuous home care during
periods of crisis and only as necessary
to maintain the terminally ill individual
at home; and any other item or service
which is specified in the plan of care
and for which payment may otherwise
be made under Medicare, in accordance
with Title XVIII of the Act.

Section 1814(a)(7)(B) of the Act
requires that a written plan for
providing hospice care to a beneficiary
who is a hospice patient be established
before care is provided by, or under
arrangements made by, that hospice
program and that the written plan be
periodically reviewed by the
beneficiary’s attending physician (if
any), the hospice medical director, and
an interdisciplinary group (described in
section 1861(dd)(2)(B) of the Act). The
services offered under the Medicare
hospice benefit must be available, as
needed, to beneficiaries 24 hours a day,
7 days a week (section 1861(dd)(2)(A)(i)
of the Act). Upon the implementation of
the hospice benefit, the Congress
expected hospices to continue to use
volunteer services, though these
services are not reimbursed by Medicare
(see Section 1861(dd)(2)(E) of the Act
and (48 FR 38149)). As stated in the
August 22, 1983 Hospice proposed rule,
the hospice interdisciplinary group
should be comprised of paid hospice
employees as well as hospice volunteers
(48 FR 38149). This expectation
supports the hospice philosophy of
holistic, comprehensive, compassionate,
end-of-life care.

Before the Medicare hospice benefit
was established, the Congress requested
a demonstration project to test the
feasibility of covering hospice care
under Medicare. The National Hospice
Study was initiated in 1980 through a
grant sponsored by the Robert Wood
Johnson and John A. Hartford
Foundations and CMS (then, the Health
Care Financing Administration (HCFA)).
The demonstration project was
conducted between October 1980 and

March 1983. The project summarized
the hospice care philosophy and
principles as the following:

e Patient and family know of the
terminal condition.

e Further medical treatment and
intervention are indicated only on a
supportive basis.

¢ Pain control should be available to
patients as needed to prevent rather
than to just ameliorate pain.

¢ Interdisciplinary teamwork is
essential in caring for patient and
family.

e Family members and friends should
be active in providing support during
the death and bereavement process.

e Trained volunteers should provide
additional support as needed.

The cost data and the findings on
what services hospices provided in the
demonstration project were used to
design the Medicare hospice benefit.
The identified hospice services were
incorporated into the service
requirements under the Medicare
hospice benefit. Importantly, in the
August 22, 1983 Hospice proposed rule,
we stated ‘‘the hospice benefit and the
resulting Medicare reimbursement is not
intended to diminish the voluntary
spirit of hospices” (48 FR 38149).

D. Medicare Payment for Hospice Care

Sections 1812(d), 1813(a)(4),
1814(a)(7), 1814(i), and 1861(dd) of the
Act, and our regulations in part 418,
establish eligibility requirements,
payment standards and procedures,
define covered services, and delineate
the conditions a hospice must meet to
be approved for participation in the
Medicare program. Part 418, subpart G,
provides for a per diem payment in one
of four prospectively-determined rate
categories of hospice care (RHC, CHC,
inpatient respite care, and general
inpatient care), based on each day a
qualified Medicare beneficiary is under
hospice care (once the individual has
elected). This per diem payment is to
include all of the hospice services
needed to manage the beneficiaries’
care, as required by section 1861(dd)(1)
of the Act. There has been little change
in the hospice payment structure since
the benefit’s inception. The per diem
rate based on level of care was
established in 1983, and this payment
structure remains today with some
adjustments, as noted below:

1. Omnibus Budget Reconciliation Act
of 1989

Section 6005(a) of the Omnibus
Budget Reconciliation Act of 1989 (Pub.
L. 101-239) amended section
1814(i)(1)(C) of the Act and provided for
the following two changes in the
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methodology concerning updating the
daily payment rates: (1) Effective
January 1, 1990, the daily payment rates
for RHC and other services included in
hospice care were increased to equal
120 percent of the rates in effect on
September 30, 1989; and (2) the daily
payment rate for RHC and other services
included in hospice care for fiscal years
(FYs) beginning on or after October 1,
1990, were the payment rates in effect
during the previous Federal fiscal year
increased by the hospital market basket
percentage increase.

2. Balanced Budget Act of 1997

Section 4441(a) of the Balanced
Budget Act of 1997 (BBA) (Pub. L. 105—
33) amended section 1814(i)(1)(C)(ii)(VI)
of the Act to establish updates to
hospice rates for FYs 1998 through
2002. Hospice rates were updated by a
factor equal to the hospital market
basket percentage increase, minus 1
percentage point. Payment rates for FYs
from 2002 have been updated according
to section 1814(i)(1)(C)(ii)(VII) of the
Act, which states that the update to the
payment rates for subsequent FYs will
be the hospital market basket percentage
increase for the FY. The Act requires us
to use the inpatient hospital market
basket to determine hospice payment
rates.

3. FY 1998 Hospice Wage Index Final
Rule

In the August 8, 1997 FY 1998
Hospice Wage Index final rule (62 FR
42860), we implemented a new
methodology for calculating the hospice
wage index based on the
recommendations of a negotiated
rulemaking committee. The original
hospice wage index was based on 1981
Bureau of Labor Statistics hospital data
and had not been updated since 1983.
In 1994, because of disparity in wages
from one geographical location to
another, the Hospice Wage Index
Negotiated Rulemaking Committee was
formed to negotiate a new wage index
methodology that could be accepted by
the industry and the government. This
Committee was comprised of
representatives from national hospice
associations; rural, urban, large and
small hospices, and multi-site hospices;
consumer groups; and a government
representative. The Committee decided
that in updating the hospice wage
index, aggregate Medicare payments to
hospices would remain budget neutral
to payments calculated using the 1983
wage index, to cushion the impact of
using a new wage index methodology.
To implement this policy, a Budget
Neutrality Adjustment Factor (BNAF)
will be computed and applied annually

to the pre-floor, pre-reclassified hospital
wage index when deriving the hospice
wage index, subject to a wage index
floor.

4. FY 2010 Hospice Wage Index Final
Rule

Inpatient hospital pre-floor and pre-
reclassified wage index values, as
described in the August 8, 1997 Hospice
Wage Index final rule, are subject to
either a budget neutrality adjustment or
application of the wage index floor.
Wage index values of 0.8 or greater are
adjusted by the (BNAF). Starting in FY
2010, a 7-year phase-out of the BNAF
began (August 6, 2009 FY 2010 Hospice
Wage Index final rule, (74 FR 39384)),
with a 10 percent reduction in FY 2010,
an additional 15 percent reduction for a
total of 25 percent in FY 2011, an
additional 15 percent reduction for a
total 40 percent reduction in FY 2012,
an additional 15 percent reduction for a
total of 55 percent in FY 2013, and an
additional 15 percent reduction for a
total 70 percent reduction in FY 2014.
The phase-out will continue with an
additional 15 percent reduction for a
total reduction of 85 percent in FY 2015,
and an additional 15 percent reduction
for complete elimination in FY 2016.
We note that the BNAF is an adjustment
which increases the hospice wage index
value. Therefore, the BNAF reduction is
a reduction in the amount of the BNAF
increase applied to the hospice wage
index value. It is not a reduction in the
hospice wage index value or in the
hospice payment rates.

5. The Affordable Care Act

Starting with FY 2013 (and in
subsequent FYs), the market basket
percentage update under the hospice
payment system referenced in sections
1814(i)(1)(C)(ii)(VII) and
1814(1)(1)(C)(iii) of the Act will be
annually reduced by changes in
economy-wide productivity, as
specified in section 1886(b)(3)(B)(xi)(II)
of the Act, as amended by section
3132(a) of the Patient Protection and
Affordable Care Act (Pub. L. 111-148) as
amended by the Health Care and
Education Reconciliation Act (Pub. L.
111-152) (collectively referred to as the
Affordable Care Act)). In FY 2013
through FY 2019, the market basket
percentage update under the hospice
payment system will be reduced by an
additional 0.3 percentage point
(although for FY 2014 to FY 2019, the
potential 0.3 percentage point reduction
is subject to suspension under
conditions as specified in section
1814(i)(1)(C)(v) of the Act).

In addition, sections 1814(i)(5)(A)
through (C) of the Act, as amended by

section 3132(a) of the Affordable Care
Act, require hospices to begin
submitting quality data, based on
measures to be specified by the
Secretary of the Department of Health
and Human Services (the Secretary), for
FY 2014 and subsequent FYs. Beginning
in FY 2014, hospices which fail to
report quality data will have their
market basket update reduced by 2
percentage points.

Section 1814(a)(7)(D)(@i) of the Act was
amended by section 3132(b)(2)(D)(i) of
the Affordable Care Act, and requires,
effective January 1, 2011, that a hospice
physician or nurse practitioner have a
face-to-face encounter with the
beneficiary to determine continued
eligibility of the beneficiary’s hospice
care prior to the 180th-day
recertification and each subsequent
recertification, and to attest that such
visit took place. When implementing
this provision, we finalized in the CY
2011 Home Health Prospective Payment
System final rule (75 FR 70435) that the
180th-day recertification and
subsequent recertification’s
corresponded to the beneficiary’s third
or subsequent benefit periods. Further,
section 1814(i)(6) of the Act, as
amended by section 3132(a)(1)(B) of the
Affordable Care Act, authorizes the
Secretary to collect additional data and
information determined appropriate to
revise payments for hospice care and
other purposes. The types of data and
information suggested in the Affordable
Care Act would capture accurate
resource utilization, which could be
collected on claims, cost reports, and
possibly other mechanisms, as the
Secretary determines to be appropriate.
The data collected may be used to revise
the methodology for determining the
payment rates for RHC and other
services included in hospice care, no
earlier than October 1, 2013, as
de